
4

FALL 2009

It’s sad when, for whatever physical or
mental reason, anyone becomes inca-
pable of looking after themselves or

managing their affairs. Even sadder when
there’s no relative or friend willing or able to
step in as private curator. In that case, once
a judge confirms incapacity, the public
curator automatically takes
over.

The public curator is a
large bureaucracy of some
650 employees. It’s headed
by a government appointee
named for a five-year term.
Their headquarters and a
branch office are here in
Montreal; other branch
offices can be found
throughout the province.
Despite being government-
funded, the operation 
functions completely inde-
pendently, administers its
own affairs and is answer-
able to no one. The files of
their wards are confidential,
safe from access by outside
individuals.

Just from that short
description Ura Green-
baum can spot three prob-
lems that cause trouble for people dealing
with the public curator. Greenbaum, a
jurist and a long-time member of AMI, is a
director of Public Curator Surveillance,
short for Association for the Defense of
People and Property under Public
Curatorship. Public Curator Surveillance,
in existence since 1995 as a civil society
watchdog, is a non-profit community
resource for those who seek help in deal-
ing with the public curator. Their opera-
tion is province-wide and the only one of
its kind.

The ground rules
“The Public Curator Act spells out the

organization’s three main functions,”
Greenbaum explains. “Namely, they look
after people deemed incapable by the
court, supervise the management of the

private curator or tutor if there is one, and if
a mandatary had been chosen in the event
of incapacity, the public curator has the
right to investigate any complaint of abuse
by the mandatary of the incapable person.”

The Act also specifies what the public
curator can or can’t do. “All decisions must

be in the best interest of the incompetent
person,” says Greenbaum. “But that’s open
to interpretation. The public curator is a
civil servant who often has no prior experi-
ence in healthcare or knowledge of the per-
son they’re supposed to be looking after.
There’s no connection to the ward’s back-
ground or circumstances other than hospi-
tal or CLSC reports. They may think their
decisions are in the ward’s best interest, but
family members may have different ideas.”

When problems and misunderstand-
ings arise, the resulting conflict can be a
bitter one, as by law the public curator has
the final say. That includes the right to
decide on everything from medical care to
residency. The ward’s possessions have
been inventoried. Money and property
rights have been transferred into the cura-
tor’s hands. Mail has been redirected to

the curator’s address.
Bottom line, there’s the law and there’s

reality. “An article in the Act states that the
public curator must consult the ward on
all decisions,” says Greenbaum. “But what
we see in practice is that the curator will
meet with a person once a year at best.
Many times it’s less than that. Obviously if
you don’t see someone, there can’t be con-
sultation. With the standard plea of insuf-
ficient budget and a lack of personnel and
resources, the curator simply makes deci-
sions independently.”

Recourse options
By law, anyone declared incompetent

must be reassessed every five years; every
three years for partial or temporary
incompetence. That can be a long wait,
particularly if there’s been a misdiagnosis.
That can and has happened. “In theory a
ward can always go to court, but it’s not
easy,” says Greenbaum. “When someone’s
been judged incompetent, when their
finances are beyond their reach, when
maybe their actions and speech are errat-
ic, the chances of finding a sympathetic
lawyer are slim.”

Should someone be determined to
petition for quick release from curator-
ship, there are steps and documents
involved: re-evaluation by a doctor or a
psychiatrist, a psychosocial report by a
social worker, release applications by a
lawyer. “We once had a client who suffered
from anxiety and was misdiagnosed as
incompetent,” says Greenbaum. “We
found legal representation for her, all the
resources she needed and had her re-eval-
uated. It took over a year. In the end the
judge released her. She never received a
cent in compensation or damages. Not
even an apology. She could have sued, but
that would have been costly, drawn out
and impractical. The public curator has 30
lawyers on staff.”

Planning ahead
So what’s a family to do? If you have an

ill relative who’s been declared incompe-

As long as there’s incapacity we’ll need a public curator.
What we don’t need are the problems attached

continued on page 8
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When curator troubles pile up, Greenbaum 
is a good man to know
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AMI-Québec, a grassroots organization, is committed to helping families manage
the effects of mental illness through support, education, guidance 

and advocacy. By promoting understanding, we work to dispel the stigma 
still surrounding mental illness, thereby helping to create communities that 

offer new hope for meaningful lives.

Mental illnesses, known to be biologically-based brain disorders, can profoundly
disrupt a person’s ability to think, feel and relate to others. Mental illness affects
not only individuals, but also their families, friends and everyone around them.

Share Care

tent, Public Curator Surveillance can provide you and your
relative with information and help in dealing with the public
curator. With the avenues of communication they’ve devel-
oped, they can call on the assistance of the Ombudsman, the
Office of Handicapped People and the Human Rights
Commission. (The latter will investigate any abuse of a vul-
nerable person.) While Greenbaum’s organization doesn’t get
involved in litigation, they will supply you with lists of lawyers
and notaries and advise you in your choice.

In 1997 the Ombudsman released a scathing report that
called for major changes in the operations of the public
curator. The government instituted a thorough overhaul.
There’ve been changes, Greenbaum notes, but the basic
problems were never addressed: non-accountability, a
bureaucratic approach to personal human care and inacces-
sible files.

To optimize the future of an ill loved one, the time to act is
before a crisis happens. The wise approach is to make sure
there will always be someone available — a relative, a close
friend — to take over as private guardian if and when it
becomes necessary. And if more than one person agrees to
be involved, so much the better.

Call 514-906-1845 to contact Greenbaum at Public Curator
Surveillance.

Regretfully Necessary ... continued from page 4
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